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Introduction

Wildlife management is the process of keeping certain wildlife populations, including endangered species,
at desirable levels on the basis of scientific, technical and traditional knowledge. Sustainable wildlife
management adds to this objective the aim of balancing the economic, ecological and social values of
wildlife, with a view to protecting the interests of present and future generations. Thus, this concept goes
beyond the protection of interests related to hunting and protection for individual species, and rather focuses
on wildlife as a renewable natural resource in a holistic way.

Law is a key tool to achieve sustainable wildlife management. It sets the parameters for protection and use
of wild animals. Over time, legislation has shifted from narrow command and control, to a more
comprehensive approach based on broader concepts such as the conservation and sustainable use of
biodiversity. This trend is informed by a number of factors. Among them, there is the recognition of
interdependence among different species and the direct and indirect threats to wildlife. There is also the
broad appeal of a people-centred approach to wildlife management — meaning, the participation of concerned
individuals in wildlife-related decision-making and the involvement of local communities in wildlife
management and the sharing of its benefits.

Against this background, in 2006, the FAO and the International Council for Game and Wildlife
Conservation (CIC) organized a workshop on “Policy and Institutions for Sustainable Use and Conservation
of Wildlife Resources” in Western and Central Asia. The workshop was sponsored by the Government of
the Czech Republic. One of the key findings that emerged from the discussions at the workshop was the
general “weakness of wildlife management policy and legislation™! in the region. Consequently, one of the
main recommendations of the workshop was that countries in the region should undertake an urgent review
of existing legislation followed by improvements or the development of new legislation where needed. The
workshop also urged that in reviewing and improving legislation, attention should be given to regional and
global trends and international best practices, and where desired, assistance should be requested from

competent international organizations.

This study flows directly from the recommendations of the workshop. As countries in the region start the
process of legal review and legislative reform, this study seeks to launch a dialogue on considerations to be
borne in mind. The overall purpose of the paper is to give an overview of legislative design principles and
international best practices for sustainable wildlife management and hunting for the region. It comprises a
set of conceptual recommendations and design principles on how to develop effective legislation, taking
into account discernible trends in existing national legislation and relevant international legal instruments.

The study has two objectives. The first is to distil a set of region-specific messages on how to draft effective
legislation on hunting and wildlife management — in other words, a set of sensible design principles that
policy makers, wildlife managers and legal drafters in the region should focus on when embarking on
legislative reforms in the hunting and wildlife management sector. The principles should take into account
regional and national specificities while reflecting international best practices. Some of these principles and
practices, such as participatory law-making processes, transparency and public awareness, international
cooperation, and equitable sharing of benefits, are well known and apply to natural resources as a whole.

The second objective is to analyse hunting and wildlife conservation laws and the linkages with key related
legislation, in particular, forestry and land laws, as well as laws governing related service sectors such as
ecotourism. This analysis is based on the assessment of available legal texts on, or related to, wildlife
management, as well as interviews with national focal points. From the analysis, the study then focuses on

' The Workshop Report of, and the various Country Reports presented at, the FAO/CIC/Czech Republic-sponsored workshop on
“Policy and Institutions for Sustainable Use and Conservation of Wildlife Resources” held in September 2006, is available on-
line at http://www.fao.org/forestry/foris/webview/pageview.jsp?langld=1&pageld=42070.
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a set of country-specific recommendations for legislative reform. For those countries in which legal reforms
have been undertaken in the recent past, greater attention has been paid to issues of institutional coordination
and enforcement.

These two central parts of the study are preceded by a brief overview of the characteristics of the wildlife
sectors in Central and Western Asian countries, as well as their institutional and legal frameworks related to
wildlife. In addition, another introductory section illustrates the international framework (international
treaties and standards) applicable to wildlife management.

A first draft of this study was discussed during the workshop “Review and validation of FAO/CIC draft
legislative study on Developing Sustainable Wildlife Management Laws in Western and Central Asia”
(Antalya, Turkey, 12-16 May 2008), and comments and suggestions made during the workshop have been
reflected in the final version of the study. The authors thankfully acnkowledge funding from the FAO
Forestry Department and the International Council for Game and Wildlife Conservation for the internatioal
consultancies that contributed to the study and from the FAO Sub-regional Office for Central Asia and the
Turkish Ministry of Environment and Forestry for the convening of the regional workshop in Antalya.

10



Developing Sustainable Wildlife Management Laws in Western and Central Asia

Overview of the region

This study covers the following countries: Armenia, Georgia and Turkey (in Western Asia), and Kazakhstan,
Kyrgyzstan, Mongolia, Tajikistan, Turkmenistan, the Russian Federation and Uzbekistan (in Central Asia).
These countries are unique for many reasons. Some of these reasons, such as their Soviet past with centrally
planned economies, have a direct bearing on the effectiveness of the legal framework on hunting and wildlife
management. Other reasons of significance include the sheer size of the wildlife resources and their important
economic and social role, including as a source of food and revenue, as well as the popularity of hunting and
its connection with politically powerful interest groups.

In Western and Central Asia, climate and landscape are defined by extremes — extreme temperature
fluctuations associated with the palearctic ecozone and extreme elevation differences. On the one hand,
there are the massive ranges of the Himalayas to the east and the Caucasus to the west, and on the other, there
are the vast, low lying deserts to the south and west, including the Kara Kum, Kyzyl Kum, and Taklamakan
deserts. The north is bounded by Siberian taiga forests and running through it all are the grasslands stretching
from the far east in Mongolia to the plains of Europe in the west, a vast region known as the Euro-Asian
steppe. Like the mountains in the east, the grasslands are a dominant feature that has defined both the wildlife
and the peoples that live here. The diversity of habitats caused by these extremes results in a similarly diverse
suite of wildlife.

The common thread through most of the countries in Western and Central Asia is the shared Soviet political
and legal heritage of wildlife management and related difficulties in adjusting to the change in government
and economy after the collapse of the Soviet Union. At the risk of generalizing, a fair assessment is that in
the former Soviet times, wildlife management had its place in the government structure of these countries.
However imperfect some practices may have been, there was nevertheless a system in place to manage
wildlife resources.This included the conduct of surveys, the determination of quotas, documentation of
harvest numbers and trade statistics, the control of gun ownership and ammunition, and finally a regulatory
framework for the issuance of hunting permits.

It is now increasingly clear that while the laws in the region are grounded in certain commonly acknowledged
management principles — including the concepts of sustainable development, endangered species, habitat
protection, hunting seasons and quotas, among others — the reality seems to be that the countries are facing
challenges in effectively ensuring sustainable wildlife management. The litany of related problems is a long
one: illegal trade in wildlife and wildlife products continues unabated, funding constraints mean infrequent
and inadequate population surveys, records of actual harvest and trade values are either incomplete or do not
exist, guns and ammunition are more readily available, and a lack of enforcement allows poaching to
continue at unsustainable rates. Little documentation, however, is available to provide certain and updated
information on the status of wildlife in the region. A 1995 study conducted by TRAFFIC International
concluded that the dilemma “with wildlife management in all of the post-Soviet Central Asian States seems
related not to ‘subsistence’ poaching..., but to the activities of the governments and governmental agencies
responsible for wildlife control.” Since the collapse of the Soviet Union, the institutions responsible for
managing wildlife have found themselves either without funds or with so little that practical management
is no longer feasible.

A common approach has been for the responsible agencies to commercialize the very resource they were
charged with protecting, whether through legal mechanisms — such as the approval of trophy hunting, or by
issuing quotas despite unknown or even decreasing populations; or through simple inaction — as a result of
the sudden evaporation of government funding. The idea behind this apporach is to let the resource pay for
itself — a practice that has been used in all of the countries in this study, but with admittedly limited success.
Another common challenge for the region is the continued reliance on a legal system focused on a punitive

2 TRAFFIC. 1995. “The bear facts: The east Asian market for bear gall bladder.” A TRAFFIC Network Report. TRAFFIC International.
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approach and on law enforcement, as opposed to a combination of restictions to use and incentives to
sustainable management. Along the same lines, countries experience in their legislation an exaggerated
emphasis on the role of the government in ensuring sustainable wildlife management, while little — if any —
attention is paid to the role of other stakeholders in sharing management responsibilities and assisting in
ensuirng conservation and sustainable use of wildlife. Thus, the role of local communities, hunters, and
environmental NGOs is often overlooked in wildlife legislation.

In all the countries surveyed for this study, the overall assessment of wildlife management, with or without
examples of private endeavours, is for the most part negative. In Kazakhstan, for example, herds of Saiga
antelope that were probably the largest in the world, were decimated within a period of a few years. A similar
story is replicated in Mongolia with respect to several species. Most notably, the red deer that once numbered
more than 130,000 in the 80s fell to an estimated 8,000-10,000 by 2006 as the antlers became a source of
income for locals and professional hunters alike.> Marmots, once a seemingly inexhaustible resource, have
plummeted from an estimated 40 million in the 1940s to less than a few million in recent years. The Georgia
case study similarly cites poaching as one of the most serious threats to biodiversity conservation.

By all accounts, poaching continues at unsustainable levels, even if enforcement has increased, and Central
and Western Asia have quickly become destinations for trophy hunters looking for exotic big game such as
the Altai argali (Ovis ammon ammon), the Marco Polo sheep, the Siberian ibex, markhor (Capra falconeri),
and wild boar. In 2002, TRAFFIC concluded that a primary destination for trophy hunters in Central Asia
was Kazakhstan Mongolia is also very attractive to trophy hunters because it has the largest big horn sheep,
although it probably has fewer hunters overall. The other Central Asian countries also attract trophy hunters,
but it is difficult to obtain reliable figures on their numbers.

Despite actual losses in wildlife populations in Central and Western Asia, indications are that management
has improved since the early days of political and ecnomic transition. Most countries are coming to terms
with the new market-oriented economic conditions, establishing ties with international organizations
interested in wildlife conservation and management, developing and refining legal frameworks, and signing
international conventions specific to wildlife management. All the countries in this study have cited the
development of their trophy hunting programs as a priority. Some countries are also experimenting with
forms of community involvement in wildife management.

With some exceptions, the status of wildlife and hunting legislation in the region remains outdated, weak,
fragmented, unevenly enforced or simply ineffective. Whereas the international legal framework is clear, and
many of the target countries are already party to the majority of relevant legal instruments, how such legal
instruments and international best practices are to be coherently reflected in domestic legislation represents
a challenge.* As many countries in the region are either about to, or already in the process of, reviewing their
wildlife legislation, there is a window of opportunity to introduce international best practices and sound
legislative principles into the process. The ensuing sections will therefore first illustrate the applicable
international legal framework, and on that basis elaborate principles for the review and design of effective
wildlife management legislation.

3 Wingard, J.R. and Zahler, P. 2006. Silent Steppe: The Illegal Wildlife Trade Crisis in Mongolia. Mongolia Discussion Papers.
East Asia and Pacific Environment and Social Development Department. Washington D.C.: World Bank.
East Asia and Pacifi ¢ Environment and Social Development Department. Washington D.C.: World Bank.

4 See: FAO 2002 Law and Sustainable Development, Rome Legislative Study No. 73 Chapter 11 on ‘Wildlife” and FAO 2002 Legal
Trends in Wildlife Management, FAO Legislative Study No. 74, Rome.
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International legal framework

Wildlife management has long been regulated at the international level. Initially this was done through a
focus on the protection of certain species or on the protection of certain wildlife habitats. More recently, the
focus has shifted to more comprehensive approaches, epitomised by the innovative features of the
Convention on Biological Diversity. All of these international legally binding agreements are of key
importance for the review and drafting of effective national legislation on sustainable wildlife management,
either because they pose limits to the sovereignty of countries in regulating wildlife use and protection, or
because they call for the operationalization of specific principles, methods and processes for the management,
protection and use of wildlife.

In addition, a recent international agreement to address cross-cutting environmental issues — thus implicitly
including wildlife management — requires States to make provision for public participation in the design of
national laws. This is the Aarhus Convention on Access to Information, Public Participation and Access to
Justice in Environmental Matters.

Most wildlife-related international agreements have been widely ratified in the Central and Western Asian
region, as summarized in the table below (showing the date of entry into force of each agreement for a given
country, except where otherwise indicated).’

CBD WHC CITES Ramsar | Aarhus CMS AEWA Curlew Bukhara | Siberian | Saiga
(CMS) (CMS) (CMS) (CMS) (CMS)

Armenia 1993 1991 1993 2001
Georgia 1994 1991 1996 1997 2001 2000 2001 1994
Kazakhstan 1994 1994 2000 2007 2001 2006 1995 2002 1999 2006
Kyrgyzstan 1996 1995 2007 2003 2001
Mongolia 1993 1990 1996 1998 1999 2004 2006
Tajikistan 1998 1991 2001 2001 2001 2002
Turkmenistan 1996 1991 2001 1999 2006
Uzbekistan 1995 1991 1997 2002 1998 2004 1994 2002 1999 2006
Turkey 1997 1983 1996 1994
The Russian Federation | 1995 1989 1992 1977

a) Species-based international agreements

Endangered species legislation involves specialized legal approach to wildlife management. It focuses
exclusively on the identification and restoration of species that have reached critically low population levels,
on the basis of defined criteria and procedures for listing these species and at least two general mechanisms
designed to ensure recovery of individual species. Listing criteria and procedures are based on science-
based definitions of “threatened” and/or “endangered,” both of which imply an assessment of the status of
the species and the threats to their continued survival. The primary mechanism for recovery is the
requirement that government agencies and private developers consider listed species in designing and
constructing projects and include adequate protection measures to minimize or mitigate project impacts and
ensure the species long-term survival or recovery. The second mechanism is the prohibition of direct and/or
incidental “take” of the species in question. “Take” includes the killing of such species by whatever means
(not just hunting), as well as any actions that remove a species from its habitat, destroy critical habitat, or
otherwise harm, harass, or injure the species (see the definition provided by the Convention on Migratory
Species in Box 2).

3 Information from ECOLEX (www.ecolex.org); last visited on 5 September 2008.
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Two major international wildlife agreements are species-based and focus on the immediate protection of
certain species by the adoption of different lists according to the degree of threat. These lists usually take
the form of Appendixes to the Convention, some of which cover most endangered species for which the use
is prohibited (albeit with certain exceptions), while others cover less endangered species, the use of which
is allowed but should be controlled. These Appendixes are regularly updated by the parties to the
Conventions. International listings are usually combined with a permit system, thus requiring the enactment
of national legislation to this effect.®

The Convention on International Trade in Endangered Species of Wild Flora and Fauna (CITES,
Washington, 1973), aims to ensure that international trade in specimens of wild animals and plants does not
threaten their survival. CITES therefore protects endangered species by restricting and regulating their
international trade through export permit systems. For species threatened with extinction which are or may
be affected by trade (listed in Appendix I to the Convention), export permits may be granted only in
exceptional circumstances and subject to strict requirements. The importation of these species also requires
a permit, while trade for primarily commercial purposes is not allowed. For species which may become
endangered if their trade is not subject to strict regulation (listed in Appendix II), export permits (including
for commercial trade) can only be granted if export is not detrimental to the survival of that species and if
other requirements are met. A third list concerns species subject to national regulation and needing
international co-operation for trade control (listed in Appendix III): in this case, export permits may be
granted for specimens not obtained illegally. Additions and deletions of species from Appendices I and II
are made by the Conference of Parties (COP), according to established criteria. There are approximately
5,000 fauna species and 28,000 flora species protected under the three CITES Appendices.

Box 1: CITES listing criteria

In 1994, the COP adopted updated criteria for listing species, repealing those long in force. The new
criteria encompass general principles such as the precautionary principle, which implies that in case of
uncertainty either as regards the status of a species or the impact of trade on the conservation of a species,
parties should act in the best interest of the conservation of the species concerned and adopt measures
that are proportionate to the anticipated risks to the species.’

Accordingly, a species “is or may be affected by trade” if:

1) it is known to be in trade (using the definition of ‘trade’ in Article I of the Convention), and that trade
has or may have a detrimental impact on the status of the species; or

ii) it is suspected to be in trade, or there is demonstrable potential international demand for the species,
that may be detrimental to its survival in the wild.

In addition, a species is considered to be “threatened with extinction” if it meets, or is likely to meet,
at least one of the following criteria:

A. The wild population is small, and is characterized by at least one of the following:

i) an observed, inferred or projected decline in the number of individuals or the area and quality of
habitat; or

ii) a very small subpopulation; or

ii1) a majority of individuals being concentrated geographically during one or more life-history phases;
or

¢ Birnie and Boyle, 2002. International Law and the Environment, Oxford University Press. (hereinafter, Birnie and Boyle), p. 623
" CITES Conf. 9.24 (Rev. CoP14).
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iv) large short-term fluctuations in population size; or
v) a high vulnerability to either intrinsic or extrinsic factors.

B. The wild population has a restricted area of distribution and is characterized by at least one of the
following:

1) fragmentation or occurrence at very few locations; or

ii) large fluctuations in the area of distribution or the number of subpopulations; or
iii) a high vulnerability to either intrinsic or extrinsic factors; or

iv) an observed, inferred or projected decrease in any one of the following:

— the area of distribution; or

— the area of habitat; or

— the number of subpopulations; or

— the number of individuals; or

— the quality of habitat; or

— the recruitment.

C. A marked decline in the population size in the wild, which has been either:

1) observed as ongoing or as having occurred in the past (but with a potential to resume); or
ii) inferred or projected on the basis of any one of the following:

—a decrease in area of habitat; or

— a decrease in quality of habitat; or

—levels or patterns of exploitation; or

— a high vulnerability to either intrinsic or extrinsic factors; or

— a decreasing recruitment.

The Convention requires States to adopt legislation that:
i) designates at least one Management Authority and one Scientific Authority;
i1) prohibits trade in specimens in violation of the Convention;
iii) penalizes such trade; or
iv) calls for the confiscation of specimens illegally traded or possessed.

In the last decade, the COP has adopted several resolutions on enforcement and compliance, recommending
confiscation of specimens exported illegally;® on disposal of confiscated specimens or their parts or
derivatives;” and recommending greater coordination between competent authorities, and outlining measures
to promote enforcement, such as creating appropriate incentives for local and rural communities.!® The COP
has also adopted resolutions on trade in specified species, and on ranching and breeding of protected species.
Compliance and the adequacy of legislation has recently been enshrined in CITES Strategic Vision 2008-
2013." Parties are called to comply with their obligations under the Convention through appropriate policies
and legislation, by establishing transparent, practical, coherent and user-friendly administrative procedures,
and reducing unnecessary administrative burdens. In addition, it is stressed that implementation of the
Convention at the national level must be consistent with decisions adopted by the Conference of the Parties.
National drafters, law enforcement officers and wildlife managers should, therefore, keep abreast of the
periodic decision-making by the Conference of the Parties.

8 CITES Resolution 9.9 (1994).

® CITES Resolution 9.10 (Rev.) (1994).

10 CITES Resolution 11.3 (2000).

" CITES Conf. 14.2: CITES Strategic Vision: 2008-2013.
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It should be noted that CITES specifically provides that its provisions do not affect the right of Parties to
adopt stricter domestic measures regarding the conditions for trade, taking, possession or transport of
specimens of species included in Appendices I, II and III, or the complete prohibition thereof; or domestic
measures restricting or prohibiting trade, taking, possession or transport of species not included in Appendix
I, I or III (art. 14).

The Convention on the Conservation of Migratory Species of Wild Animals (CMS, Bonn, 1979) aims
to conserve terrestrial, marine and avian migratory species throughout their range, thus requiring cooperation
among “range” States host to migratory species regularly crossing international boundaries. With regard to
species considered as endangered (listed in Appendix I), States must conserve and restore their habitats;
prevent, remove or minimize impediments to their migration; prevent, reduce and control factors endangering
them; and prohibit their taking. With regard to other species which have an unfavourable conservation status
(listed in Appendix II), range States undertake to conclude global or regional agreements to maintain or
restore concerned species in a favourable conservation status. These agreements may range from legally
binding treaties, called Agreements, to less formal instruments, such as Memoranda of Understanding, and
can be adapted to the requirements of particular regions. Similarily to CITES, the CMS explicitly states that
its provisions do not affect the right of Parties to adopt stricter domestic measures concerning the
conservation of migratory species listed in Appendices I and II or to adopt domestic measures concerning
the conservation of species not listed in Appendices I and II (art. 12).

Box 2: Relevant defintions from CMS Article 1

“Migratory species means the entire population or any geographically separate part of the
population of any species or lower taxon of wild animals, a significant proportion of whose members
cyclically and predictably cross one or more national jurisdictional boundaries.

“Conservation status of a migratory species* means the sum of the influences acting on the
migratory species that may affect its long-term distribution and abundance.

“Conservation status” will be taken as “favourable* when:

(1) population dynamics data indicate that the migratory species is maintaining itself on a long-term
basis as a viable component of its ecosystems;

(2) the range of the migratory species is neither currently being reduced, nor is likely to be reduced,
on a long-term basis;

(3) there is, and will be in the foreseeable future sufficient habitat to maintain the population of the
migratory species on a long-term basis; and

(4) the distribution and abundance of the migratory species approach, historic coverage and levels to
the extent that potentially suitable ecosystems exist and to the extent consistent with wise wildlife
management.

“Endangered” in relation to a particular migratory species means that the migratory species is in
danger of extinction throughout all or a significant portion of its range.

“Range* means all the areas of land or water that a migratory species inhabits, stays in temporarily,
crosses or overflies at any time on its normal migration route.
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“Habitat* means any area in the range of a migratory species which contains suitable living
conditions for that species.

“Range State* in relation to a particular migratory species means any State ... that exercises
jurisdiction over any part of the range of that migratory species...

“Taking" means taking, hunting, fishing capturing, harassing, deliberate killing, or attempting to
engage in any such conduct.

Several agreements adopted under the Convention are relevant for the Western and Central Asia region. One
is the Agreement on the Conservation of African-Eurasian Migratory Waterbirds (AEWA, 1995), which
provides for concerted actions to be taken by the range States (117 countries, from the northern reaches of
Canada and the Russian Federation to the southernmost tip of Africa) throughout the migration systems of the
172 species of water birds to which it applies (and that are listed in an Annex). Detailed provisions are laid
down in an Action Plan, which forms an integral part of the Agreement, and which includes among priority
issues: the provision of legal protection to species, habitat conservation measures, management of human
activities, research and monitoring, education and information, and implementation measures.

In addition, four Memoranda of Understanding (MoU), which are non legally-binding, are of particular
concern to more than one country within the region - Siberian Crane, Slender-billed Curlew, Bukhara Deer,
and Saiga Antelope. The Bukhara Deer MOU became effective on 16 May 2002, and specifically targets
Central Asia’s only true deer species — the Bukhara deer (Cervus elaphus bactrianus). The MoU aims to
provide strict protection to the Bukhara Deer and identify, conserve and, where feasible and appropriate,
restore habitats of importance to the improvement of its conservation status, with more detailed measures
identified by an Action Plan annexed to the MoU.

The Saiga Antelope MOU and associated action plan commits governments and partners to enhance
enforcement and anti-poaching efforts, along with public education and work with local communities to reduce
poaching and illegal trade. The MoU came into effect on 24 September 2006. The Siberian Crane MOU was
concluded on 1 July 1993 and revised on 1 January 1999. It covers Western and Central populations of Siberian
cranes, as well as the larger Eastern Asian population which winters around Poyang Lake, China, and accounts
for over 95% of the birds. The serious threat of the Siberian Crane must be attributed firstly to hunting during
their migration routes and habitat deterioration in their wintering ground. Parties undertake to provide strict
protection to Siberian Cranes, and identify and conserve wetland habitats essential for their survival. A
Conservation Plan is annexed to the MoU to be implemented as a basis for conserving the western, central and
eastern populations of the species. The Slender-billed Curlew MOU became effective on 10 September 1994,
Parties undertake to endeavour to, inter alia, provide strict protection to the Slender-billed Curlew — a migratory
shorebird estimated at fewer than 50 individuals. Parties are also to identify and conserve wetlands and other
habitats essential for the Slender-billed Curlew’s survival, and implement the Action Plan annexed to the MoU
as a basis for the conservation of the whole population of the species.

b) Area-based international agreements

Another specific approach in wildlife conservation legislation is that of identifying specific areas that are
critical for the survival of certain wildlife species (migration routes, feeding or breeding grounds, etc.)
through a listing system. This legal approach, therefore, prioritizes the protection of habitats as special
conservation areas for wildlife. The main area-based treaties are the Convention on Wetlands (Ramsar
Convention, Ramsar, 1971), and the Convention Concerning the Protection of the World Cultural and Natural
Heritage (World Heritage Convention, Paris, 1972). Area-based international obligations are usually
implemented at the national level through the creation of protected areas legislation (national parks, nature
reserves, etc.), as well as with legislation ensuring the prevention or minimization of negative interferences
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in or near these areas. It should be recalled that species-based treaties also call on parties to protect
endangered wildlife habitats, along with other management measures.

According to the Ramsar Convention, Parties must designate wetlands in their territory for inclusion in a List
of Wetlands of International Importance, and promote their conservation and wise use, for example by
establishing nature reserves. “Wetlands™ are defined as “areas of marsh, fen, peatland or water, whether
natural or artificial, permanent or temporary, with water that is static or flowing, fresh, brackish or salt,
including areas of marine water the depth of which at low tide does not exceed six metres” (Art. 1). The
concept of “wise use” does not forbid or regulate the taking of species for any purpose, but at least such use
must not affect the ecological characteristics of wetlands.'?> Wise use refers to the “sustainable utilization for
the benefit of humankind in a way compatible with the maintenance of the natural properties of the
ecosystem.”"® Selection for the Ramsar List should be based on the wetland’s significance in terms of ecology,
botany, zoology, limnology, or hydrology. Parties are also to promote sites conservation, including, where
appropriate, their wise use; and have a general obligation to include wetland conservation considerations in
their national land-use planning. It is worth noting that the Ramsar Convention has undergone a significant
evolution: it was originally named “Convention on Wetlands of International Importance especially as
Waterfowl Habitat”, in line with its original emphasis on the conservation and wise use of wetlands primarily
to provide habitat for waterbirds. Parties to the Convention now recognize that the Convention is applicable
to all aspects of wetland conservation and wise use, recognizing wetlands as ecosystems that are extremely
important for biodiversity conservation in general and for the well-being of human communities.

The World Heritage Convention provides for the identification and conservation of sites of outstanding
universal value from a natural or cultural point of view, which are included in the World Heritage List.
Natural habitats may include the habitat of threatened species of animals of outstanding universal value
from the point of view of science or conservation (Art. 2). The site has to fulfil conditions of integrity, so it
has to be large enough to include the essential components of the support system it represents and be
sustainable.'* While responsibility for conservation is primarily vested in the State where the site is located,
the Convention also provides for international assistance funded by the World Heritage Fund. Parties to the
Convention are obliged to ensure the identification, protection and transmission of natural heritage to future
generations. They must adopt protective policies, put in place management services for conservation and take
appropriate measures to remove threats (arts. 4 and 5).

¢) Biodiversity protection and sustainable use

As opposed to the sectoral approach of the species- or area-based international treaties, the Convention on
Biological Diversity (CBD, Rio de Janeiro, 1992) reflects the increased global awareness of the interdependence
among species. The Convention is not limited to particular species or habitats, but provides for the conservation
and sustainable use of biodiversity, defined as “the variability among living organisms”, including “diversity
within species, between species and of ecosystems” (art. 2). Although successive to the other wildlife-related
international agreements described above, the CBD has become the “umbrella” for the overall biodiversity-
related international regime and has significantly contributed to the evolution of pre-existing treaties and to
continued coordination of their activities with the CBD. With regards to its State parties, the Convention provides
guiding principles that should be taken into account in developing national policy and laws. '

The CBD has three objectives, which include not only the conservation, but also the sustainable use of
biodiversity components (thereby including wildlife), as well as the fair and equitable sharing of the benefits
arising out of the utilization of genetic resources (art. 1). Sustainable use is defined as using biodiversity
components in a way and at a rate that does not lead to the long-term decline of biological diversity, thus

12 Birnie and Boyle supra note 7, at 618.
13 Rec. C.3.3 (rev.).

14 Birnie and Boyle at 621.

15 Tbid at 599.
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meeting the needs and aspirations of present and future generations (art. 2). This concept is particularly
relevant for the sustainable management of wildlife as it entails, at a minimum, that countries monitor use,
manage resources on a flexible basis, adopt a holistic approach, and base measures on scientific research. '

Biodiversity conservation and sustainable use are to be pursued by adopting specific strategies, plans and
programmes and by incorporating relevant concerns into any plans, programmes and policies (art. 6).
Sustainable use of biodiversity must also be a consideration in national decision-making (art. 10(a)). Parties
must establish a system of protected areas, rehabilitate and restore degraded ecosystems and promote
recovery of threatened species. To this effect, the role of national legislation is emphasized (art. 8). The
threats to biodiversity are not limited to deliberate killing (e.g., hunting): parties are required to identify and
control all potential sources of adverse impacts on biodiversity, and to carry out environmental impact
assessments of projects likely to have “significant adverse effects” on biological diversity (art. 14). The
Convention further calls attention to conservation of animals outside their natural habitats (“ex-situ
conservation”, such as in zoos, parks, etc.), with a view to facilitating recovery and rehabilitation and
reintroduction of threatened species into their natural habitats under appropriate conditions without
threatening ecosystems and in-situ populations of species (art. 9).

Box 3: Relevant definitions from the CBD Article 2

“Biological diversity” means the variability among living organisms from all sources including, inter
alia, terrestrial, marine and other aquatic ecosystems and the ecological complexes of which they are
part; this includes diversity within species, between species and of ecosystems.

“Biological resources* includes genetic resources, organisms or parts thereof, populations, or any
other biotic component of ecosystems with actual or potential use or value for humanity.

“Ecosystem" means a dynamic complex of plant, animal and micro-organism communities and their
non-living environment interacting as a functional unit.

“Ex-situ conservation means the conservation of components of biological diversity outside their
natural habitats.

“Habitat” means the place or type of site where an organism or population naturally occurs.

“In-situ conservation* means the conservation of ecosystems and natural habitats and the
maintenance and recovery of viable populations of species in their natural surroundings and, in the
case of domesticated or cultivated species, in the surroundings where they have developed their
distinctive properties.

“Protected area“ means a geographically defined area which is designated or regulated and managed
to achieve specific conservation objectives.

“Sustainable use* means the use of components of biological diversity in a way and at a rate that
does not lead to the long-term decline of biological diversity, thereby maintaining its potential to meet
the needs and aspirations of present and future generations.

16 Ibid at 638.
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Another salient feature of the CBD is the importance attached to people, in particular local and indigenous
communities and their relationship with biodiversity (including wildlife). Particularly with reference to
sustainable use, the Convention calls for cooperation between national authorities and indigenous
communities and the private sector. In addition, parties are to protect and encourage the customary use of
biological resources in accordance with traditional cultural practices that are compatible with conservation
or sustainable use requirements. They must also support local populations to develop and implement remedial
action in degraded areas where biological diversity has been reduced (art. 10). Finally, the Convention has
a pivotal role in promoting the respect, preservation and maintenance of traditional knowledge and practices
relevant for the conservation and sustainable use of biological diversity. It calls upon national governments
to ensure communities’ approval and involvement when such knowledge is applied, as well as the equitable
sharing of the benefits arising from the utilization of such knowledge, innovations and practices (art. 8(j)).

As can be gleaned from the previous paragraph, the CBD is mostly expressed as overall goals, rather than
precisely defined obligations, thus allowing a variety of flexible approaches at the national and local level,
so long as the goals are achieved. This reflects the recognition that the requirement for resources conservation
must be built around the interests of the individuals, communities and governments concerned in the specific
circumstances of the country, as well as the importance of building incentives into conservation and
sustainable use objectives (art. 11). Nonetheless, the innovative features of the Convention most often require
a major reconsideration of the role of national law in the sustainable management of wildlife, among other
things.

As is the case of the other international agreements relevant to wildlife, the CBD provisions are further
defined by the decisions of the periodic meetings of its Conference of the Parties (COP). The CBD COP, for
example, adopted Decisions V/6 (2000) and VII/11 (2004), calling on parties to apply an ecosystem
approach, while not precluding other conservation approaches, be they area-based or species-based.
Ecosystem in this context is defined as “a dynamic complex of plant, animal and micro-organism
communities and their non-living environment interacting as a functional unit”, without determining the
spatial scale of that unit. The ecosystem approach is considered the primary framework for action under the
Convention, as its application is expected to help to reach a balance of the three objectives of the Convention.
The ecosystem approach is a strategy for the integrated management of land, water and living resources
that promotes conservation and sustainable use in an equitable way. Furthermore, the ecosystem approach
entails a social process: different interested communities must be involved through the development of
efficient and effective structures and processes for decision-making and management. The above-mentioned
Decisions formulate guiding principles in this regard, including decentralization, consideration of adjacent
and other ecosystems, long-term objectives and integration of use and conservation.

In the framework of the ecosystem approach, the parties to the CBD have further adopted specific principles
and operational guidelines on sustainable use (Decision VII/14: the Addis Ababa Principles and Guidelines
for the Sustainable Use of Biodiversity), which provide guidance to ensure that the use of the components
of biodiversity will not lead to the long-term decline of biological diversity. The principles and guidelines
have been drafted with a view to generating incentives for the conservation and restoration of biodiversity
because of the social, cultural and economic benefits that people derive from it, and are considered as
applicable to both the consumptive and non-consumptive use of biodiversity. Although not legally binding,
these guidelines comprise several elements that may inspire national legislators in regulating the use of
wildlife to ensure its sustainability. However, the operalization of these elements will require a flexible and
adaptable legal and policy framework adjustable to local realities and specific ecosystems. Indeed, Principle
1 stresses the important role of legislation in ensuring sustainable use. Furthermore, the Principles call for
the consideration of local customs and traditions when drafting new legislation and regulations, and the
development of new supportive incentives measures. Moreover, they underline the need to resolve any
overlaps, omissions and contradictions in existing laws and policies; and highlight the benefits of creating
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cooperative and supportive linkages between all levels of governance in order to avoid duplication of efforts
or inconsistencies. A brief overview of the principles is provided below. In the following section on design
principles for sustainable wildlife management legislation, specific principles and their operational guidelines
will be discussed more in detailed when appropriate.

Box 4 Addis Ababa Principles and Guidelines for the Sustainable Use of Biodiversity: an
overview of practical principles'’

Practical principle 1: Supportive policies, laws, and institutions are in place at all levels of governance
and there are effective linkages between these levels.

Practical principle 2: Recognizing the need for a governing framework consistent with international
and national laws, local users of biodiversity components should be sufficiently empowered and
supported by rights to be responsible and accountable for use of the resources concerned.

Practical principle 3: International, national policies, laws and regulations that distort markets which
contribute to habitat degradation or otherwise generate perverse incentives that undermine
conservation and sustainable use of biodiversity, should be identified and removed or mitigated.

Practical principle 4: Adaptive management should be practiced, based on:
1. Science and traditional and local knowledge;

2. Iterative, timely and transparent feedback derived from monitoring the use, environmental,
socio-economic impacts, and the status of the resource being used; and

3. Adjusting management based on timely feedback from the monitoring procedures.

Practical principle 5: Sustainable use management goals and practices should avoid or minimize
adverse impacts on ecosystem services, structure and functions as well as other components of
ecosystems.

Practical principle 6: Interdisciplinary research into all aspects of the use and conservation of
biological diversity should be promoted and supported.

Practical principle 7: The spatial and temporal scale of management should be compatible with the
ecological and socio-economic scales of the use and its impact.

Practical principle 8: There should be arrangements for international cooperation where multinational
decision-making and coordination are needed.

Practical principle 9: An interdisciplinary, participatory approach should be applied at the appropriate
levels of management and governance related to the use.

Practical principle 10: International, national policies should take into account:
1. Current and potential values derived from the use of biological diversity;

7 http://www.cbd.int/programmes/socio-eco/use/addis.asp.
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2. Intrinsic and other non-economic values of biological diversity and
3. Market forces affecting the values and use.

Practical principle 11: Users of biodiversity components should seek to minimize waste and adverse
environmental impact and optimize benefits from uses.

Practical principle 12: The needs of indigenous and local communities who live with and are affected
by the use and conservation of biological diversity, along with their contributions to its conservation
and sustainable use, should be reflected in the equitable distribution of the benefits from the use of
those resources.

Practical principle 13: The costs of management and conservation of biological diversity should be
internalized within the area of management and reflected in the distribution of the benefits from the
use.

Practical principle 14: Education and public awareness programmes on conservation and sustainable
use should be implemented and more effective methods of communications should be developed between
and among stakeholders and managers.

The full text of the Addis Ababa Principles and Guidelines for the Sustainable Use of Biodiversity is
appended to this study as an Annex.

d) Public participation

The Convention on Access to Information, Public Participation in Decision-making and Access to
Justice in Environmental Matters (Aarhus Convention) was adopted under the aegis of the UN Economic
Commission for Europe. It was signed on 25 June 1998 in Aarhus, Denmark, and entered into force on 30
October 2001. Although regional in scope, the Convention is considered global in its significance, namely
in the recognition that sustainable development can be achieved only through the involvement of all
stakeholders. To this end, the Convention established three sets of rights for the public (and corresponding
international obligations for member countries), which should be implemented through appropriate
legislation and regulatory instruments.

First of all, the Convention creates an obligation for public authorities to provide environmental information
upon request from the public (art. 4), as well as an obligation to proactively collect and disseminate available
environmental information to the public (art. 5). Secondly, the Convention creates an obligation for public
authorities to establish transparent and fair procedures allowing public participation in environmental
decision-making (art. 6), including in the preparation of plans and programmes relating to the environment
(art. 7) or in the drafting of executive regulations and other generally applicable legally binding rules that
may have a significant effect on the environment (art. 8). Thirdly, the Convention creates an obligation for
public authorities to establish procedures guaranteeing public access to justice (a review procedure before
a court of law or another independent and impartial body established by law) in case of denial of access to
information or public participation or to challenge acts and omissions by private persons and public
authorities which contravene provisions of its national law relating to the environment (art. 9).
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The Aarhus Convention applies to every government body performing duties, activities or services related
to the environment and possessing environment-related information, thus applying also to authorities dealing
with wildlife management. The detailed rules of the Aarhus Convention thus provide useful specifications
for the implementation of more general public participation principles supported by the biodiversity-related
conventions. The fulfilment of the rights protected by the Aarhus Convention presents significant challenges
for the Western and Central Asian region. One is the difficulty of public authorities in shifting from a culture
of providing “pre-packaged” information to the public towards providing information “upon request.”
Another is the challenge of coordinating the provision of environmental information scattered among
different government agencies.'®

Box 5: Relevant definitions of the Aarhus Convention Article 2

“Public authority” means:

(a) Government at national, regional and other level;

(b) Natural or legal persons performing public administrative functions under national law, including
specific duties, activities or services in relation to the environment;

(¢) Any other natural or legal persons having public responsibilities or functions, or providing public
services, in relation to the environment, under the control of a body or person falling within
subparagraphs (a) or (b) above;

(d) The institutions of any regional economic integration organization referred to in article 17 which
is a Party to this Convention.

This definition does not include bodies or institutions acting in a judicial or legislative capacity.

“Environmental information” means any information in written, visual, aural, electronic or any

other material form on:

(a) The state of elements of the environment, such as air and atmosphere, water, soil, land, landscape
and natural sites, biological diversity and its components, including genetically modified
organisms, and the interaction among these elements;

(b) Factors, such as substances, energy, noise and radiation, and activities or measures, including
administrative measures, environmental agreements, policies, legislation, plans and programmes,
affecting or likely to affect the elements of the environment within the scope of subparagraph (a) above,
and cost-benefit and other economic analyses and assumptions used in environmental decision-making;

(c) The state of human health and safety, conditions of human life, cultural sites and built structures,
inasmuch as they are or may be affected by the state of the elements of the environment or, through
these elements, by the factors, activities or measures referred to in subparagraph (b) above.

“The public” means one or more natural or legal persons, and, in accordance with national legislation
or practice, their associations, organizations or groups.

“The public concerned” means the public affected or likely to be affected by, or having an interest
in, the environmental decision-making; for the purposes of this definition, non-governmental
organizations promoting environmental protection and meeting any requirements under national law
shall be deemed to have an interest.

18 Zaharchenko T. and Goldenman G. 2004 “Accountability and Governance: The Challenge of Implementing the Aarhus Con-
vention in Eastern Europe and Central Asia”, International Environmental Agreements. Politics, Law and Economics (4),
pages 229-251.
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Conlcuding remarks

The international obligations and standards illustrated in this section are either applicable to specific wildlife
species or their habitats, or to a holistic concept of sustainable wildlife management as part of each country’s
efforts to preserve biodiversity and ensure the sustainable use of its components. Some obligations pose
significant limits to the sovereignty of countries in regulating wildlife use and conservation (as in the case
of CITES and CMS Appendix-I listed species), such that State parties have limited, if any, flexibility in
translating them into national legislation. On the other hand, other international commitments are of a more
general nature, because they call for the operationalization of broad principles, methods and processes (most
notably, the Biodiversity Convention), providing a variety of options for State parties to implement them at
the national level. Nonetheless, these broad principles and general obligations may have a highly innovative
impact on the design of national legislation, particularly when introducing new concepts in a national legal
framework (for instance, the participatory approach).

It should be noted that countries in the region may also be party to bilateral or regional agreements having
a bearing on wildlife management. This is the case of the 1979 Berne Convention on the Conservation of
European Wildlife and Natural Habitats, which Armenia ratified in 2008, and of the 1998 Agreement between
Kazakhstan, the Kyrgyz Republic and Uzbekistan on cooperation in the sphere of biological diversity
conservation of West Tien Shan (which, however, has not yet entered into force). It should be noted that,
under the aegis of the Berne Convention, the European Charter on Hunting and Biodiversity was adopted
in 2007 by the Convention Standing Committee (Resolution 128). Along the same lines, countries in the
region may be interested in approximating their wildlife legislation to the of the European Union (EU): this
would be the case of Western and Central Asian countries that are associated with the EU, and may benefit
from certain EU assistance in this respect.!” The two main legal instruments within the EU related to wildlife
management are: Council Directive 79/409/EEC of 2 April 1979 on the conservation of wild birds, and
Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and
flora.

In addition, national legislators and wildlife managers may find it useful to draw upon the instruments
elaborated by the International Union for the Conservation of Nature (IUCN), an international organization
whose members are both governmental and non-governmental in nature. With regards to wildlife, two
specific instruments may be consulted:

» The IUCN Red List of Threatened Species assesses the conservation status of species, subspecies, varieties
and even selected subpopulations on a global scale in order to highlight taxa threatened with extinction,
and therefore promote their conservation. Thus, the main purpose of the [UCN Red List is to catalogue and
highlight those taxa that are facing a higher risk of global extinction (i.e. those listed as Critically
Endangered, Endangered and Vulnerable). The [IUCN Red List also includes information on taxa that are
categorized as Extinct or Extinct in the Wild; on taxa that cannot be evaluated because of insufficient
information (i.e. are Data Deficient); and on taxa that are either close to meeting the threatened thresholds
or that would be threatened were it not for an ongoing taxon-specific conservation programme (i.e. are Near
Threatened);*

The IUCN Protected Area Management Categories aim to establish greater understanding among all
concerned about the different categories of protected areas. The categories are defined by the objectives
of management, not by the title of the area nor by the effectiveness of management in meeting those
objectives. Each category implies a different gradation of human intervention. They are expected to be
used by those planning to set up new protected areas, and by those reviewing existing ones, with a view
to meeting objectives consistent with national, local or private goals and needs. The Categories defined in

1 Indeed, countries that have concluded an Association Agreement with the EU are often called upon to approximate their na-
tional legislation (particularly on natural resources management) to that of the European Union. See Duran, G.M. and Morgera,
E. 2006 “Towards Environmental Integration in EC External Relations? A Comparative Analysis of Selected Association
Agreements”, 6 Yearbook of European Environmental Law, 179-210.

2 http://www.iucnredlist.org/.

24



Developing Sustainable Wildlife Management Laws in Western and Central Asia

1994 include areas managed mainly for: I Strict protection [Ia) Strict Nature Reserve and Ib) Wilderness
Area]; Il Ecosystem conservation and protection (i.e. National Park); III Conservation of natural features
(i.e. Natural Monument); I'V Conservation through active management (i.e. Habitat/Species Management
Area); V Landscape/seascape conservation and recreation (i.e. Protected Landscape/Seascape); and VI
Sustainable use of natural resources (i.e. Managed Resource Protected Area).?!

Kk

On the basis of the international legal framework on wildlife management, the following section will identify
principles for the design of effective legal frameworks on sustainable wildlife management. These principles
are based on the experience of FAO in advising member countries, in reviewing existing legislation and in
drafting new legislation related to renewable natural resources.??

21 The guidelines for applying protected area management categories are currently under revision:
http://www.parksnet.org/files/1/2/89267 documents_document file 1282.doc.

22 See, for instance, the following LEGN publications: Cirelli, M.T. 2002. Legal Trends in Wildlife Management, FAO Legislative
Study #74; Lindsay, J. 2004. Legal frameworks and access to common pool resources, Legal Paper Online #39; and Rosen-
baum, K. L. 2007. Legislative drafting guide: A practitioner s view, Legal Paper Online #64. The Legal Papers Online are avai-

lable at http://www.fao.org/Legal/prs-ol/full.htm.
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Design principles for Sustainable Wildlife Management Laws

The following principles for the design of sustainable wildlife management laws first address general
approaches to good legal drafting that are applicable to laws on renewable natural resources in general.
Then, they address specifically wildlife management planning as an overarching mechanism for wildlife
conservation and sustainable use. This is followed by principles on conservation and sustainable use and
finally, by principles related to strengthening law enforcement. Where appropriate, attention is drawn to
underlying international obligations and standards.

General principles

Principle 1: Developing a wildlife policy/strategy

A policy (or strategy) provides a set of orientations and principles of actions to guide and determine future
decisions in relation to the conservation and sustainable use of natural resources for the benefit of society
from a social, economic and environmental viewpoint. A wildlife policy specifically provides guidance for
planning, resource allocation as well as legal reforms related to the wildlife sector. The policy represents the
consensus among all relevant stakeholders on wildlife management objectives in the country. While the
national wildlife authority will most likely lead the process of policy development, the responsibility to
undertake activities to reach the identified policy objectives may be allocated to different governmental and
non governmental actors. The national wildlife authority will remain in charge of overseeing that the policy
goals are achieved.

The policy process will start with the identification of the relevant stakeholders, and of existing constraints
and prospects for the development of the wildlife sector, including legal constraints and opportunities. On
the basis of the problems identified, the policy will identify possible solutions that will be discussed by
different stakeholders having an interest in, or being potentially affected by, wildlife management, with a
view to defining the goals of wildlife management in a medium- to long-term period. For each goal,
implementation tools will then be identified, including capacity building and training, public education and
awareness raising, technical work, and legislative and institutional review. This exercise will finally conclude
with a determination of responsibilities, timeframes and resources necessary for policy implementation.
Thus, a wildlife policy helps to determine thorugh a participatory and inter-sectoral manner how legislation
should be adapted or reformed in order to achieve medium and long-term goals for the wildlife sector.
Wildlife policy may also remedy existing problems, while at the same time indicating where instruments
other than legislation may be preferable to attain specific objectives.

Principle 2: Drafting clear and understandable legislation in a participatory way

A general understanding of the legislation and its application is required to ensure compliance with the law
and to exercise rights effectively. To ensure that laws will be followed and will actually have an impact on
social behavior, legal drafting should be undertaken from the perspective of end users. The general public,
as well as wildlife management professionals need to have clear understanding of their rights and
responsibilities under the law. This will also avoid or minimize doubts or conflicts in the interpretation of
legislation by national courts.

The process by which legislation is written can indeed facilitate or obstruct efforts to reduce illegal activities.
To ensure that legislation reflects reality and is subsequently understood by those affected by it, new legal
provisions should be drafted in a participatory manner to build capacity among stakeholders in the knowledge
and use of the law and in the exercise of their rights. Participatory legislative drafting involves the genuine
involvement of all categories of stakeholders at the central and local level, in urban and rural contexts
(government and non-governmental institutions, central and local institutions, local communities and
traditional wildlife users, private sector organizations, farmers, environmental NGOs and hunters’
associations). It also requires a true commitment to understand the needs, objectives, insights and capacities
of intended users of the law and to find ways to accommodate multiple interests at stake. Participatory
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legislative drafting greatly contributes to the quality and clarity of legislation, thanks to the information and
perspectives gathered through public consultations. As a result of the sense of ownership and legitimacy
nurtured by the legislative process, public acceptance and compliance with legislation will be increased.

For parties to the Aarhus Convention — among which figure several countries considered in this study —
ensuring public participation in wildlife law-making is also a matter of fulfilling international obligations.
In addition, in accordance with the Convention on Biological Diversity, participatory legislative drafting
provides an avenue for bringing on board the concerns of local and indigenous communities, particularly
their traditional use of wildlife, as well as traditional knowledge and practices related to wildlife
conservation. Accordingly, the Addis Ababa Principles and Guidelines invite decision makers to consider
local costumes and customary law when drafting new legislation.”?

Principle 3: Adopting an integrated and multi-disciplinary approach
Legislation should never be adopted in a vacuum. A new law should complement other laws and sectoral
strategies. Drafting sustainable wildlife management legislation is no exception. Adopting an integrated
approach that takes into account other sectoral laws (environment, protected areas, land, forest, agriculture,
arms, and tourism) is critical for the effectiveness of wildlife legislation.

Before developing new legislation, therefore, it is essential to identify and analyse all of the existing legal
provisions that are directly or indirectly related to wildlife management. This helps determine the range of
reforms that will be necessary, while outlining the parameters within which any new regulation will take
place. The analysis will aim at identifying gaps where no rules exist on specific aspects of wildlife
management, or where are insufficient or outdated. It will also identify inconsistencies within the wildlife-
specific legal framework, or between that framework and other related laws. Finally, it will also indentify
areas where the laws have proven difficult or even impossible to implement or enforce. Carrying out an
initial analysis of the existing framework serves, therefore, to map the scope of legal reforms needed: the
preparation of a new legal instrument, or in other cases, only amendments to existing legal instruments, for
example to add a few specific obligations or to enhance coordination.?*

This approach is also supported by the Addis Ababa Principles and Guidelines for the Sustainable use of
Biodiversity (Addis Ababa Principles), that call for “identify[ing] any overlaps, omissions and contradictions
in existing laws and policies, and initiating concrete actions to resolve them.”? In addition, other laws of
general application should be taken into account (first and foremost the Constitution, and then property
laws, civil and criminal law, tax law, etc.). With regard to the appropriate level of wildlife management, it
will also be important to take into account local government laws. In this respect, the Addis Ababa Guidelines
call for “strengthen[ing] and/or creat[ing] cooperative and supportive linkages between all levels of
governance in order to avoid duplication of efforts or inconsistencies.”””® These recommendations also justify
the need for wildlife legal drafters to make appropriate references to other applicable legislation. When
intending to derogate from more general rules, the law should expressly state so.

Principle 4: Avoiding legislative overreach

Legislation should be realistic: to ensure compliance, legislation should provide for obligations that people
can reasonably be expected to adhere to, taking into account the capacity of public authorities and other
stakeholders. This is also reflected in the Addis Ababa Principles, where reference is made to the need to
“avoid unnecessary and inadequate regulations ...because they can increase costs, foreclose opportunities and
encourage unregulated uses, thus decreasing the sustainability of use.”’

2 Addis Ababa Principles and Guidelines for the Sustainable use of Biodiversity (hereinafter, Addis Ababa Principles and Guide-
lines), practical principle 1, first operational guideline.

% Inspired by FAO, 2005. Perspectives and guidelines on food legislation, with a new model food law, Legislative Study 87,
Chapter 5.

2> Addis Ababa Principles and Guidelines, practical principle 1, third operational guideline.

2 Ibid, fourth operational guideline.

7 Tbid practical principle 3, third operational guideline.
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This is not to say that legislation should not introduce changes in management practices. That is of course
the point of making changes — to introduce new management concepts and methods as a way of filling gaps
or aligning national legislation with international standards and obligations. Where there is little
implementation capacity for proposed changes, legal requirements could still be introduced in an
incremenetal fashion, and be reviewed in time as capacity increases.

Legal options: where certain wildlife management goals are not immediately achievable, it may be useful

to look for ways to “phase in” or create “trigger” legal provisions. In other words, treat legislation as

preliminary and target timeframes or events that are most likely needed before a given legal requirement can

be imposed. Structuring the law this way will create an immediate potential but ensure that prerequisites first

be met before rights may be exercised.

For example, if community management of a trophy hunting concession is the desired goal, it may be useful

to establish a legal requirement that trophy hunting will only be allowed where:

» scientific evidence demonstrates that a viable wildlife population exists to support such hunting (example
of a “trigger”); and

* the community has initiated specific management activities and entered into an agreement for collaborative
management with the appropriate agency (example of a “trigger”).

An example of a “phase-in” approach to handle a new concept is the use of “grace periods” where existing

practices may continue for a specified period of time before some other requirement must be fulfilled. Thus

the law may state:

* that hunting in a given area may continue for a period of three years from the date the law becomes
effective, after which a management plan covering the area and targeted wildlife must be in place;

* that areas failing to meet the requirement will have hunting rights terminated until the requirement is
fulfilled.

This allows for the gradual implementation of the law in a manner more likely to obtain compliance than

an immediate obligation that neither government agencies, nor local communities are prepared to assume.

The same may be done with a number of tools, including the use of wildlife surveys, the establishment of

hunting quotas and the determination of hunting seasons and hunting methods, etc. Another option may be

to use pilot experiences to test new legal approaches within a restricted geographical area. In light of lessons

learnt, national legislators may decide to opt for new legal tools that meet local circumstances and capacities.

In light of the chronic lack of or delayed enactment of implementing regulations in many countries in the world,
drafters need also to consider carefully the the essential provisions in the framework law and whether some
areas should be instead left to subsidiary legislation (rules, decrees, bylaws, regulations, etc.). It should be ensured
that the level of detail in the law suffices for it to be operational on its own, in the delays of developing and
adopting implementing regulations. To avoid these difficulties, it is necessary for the framework law to spell out
at a minimum the rights and obligations it creates (or rather powers and responsibilities, when public authorities
are concerned), and the basic objectives and principles for the processes to implement them. This should not result
in an overly detailed law, but rather clarify the mandate for, and facilitate enactment of subsidiary legislation.
Technical specifications should generally be left to subsidiary legislation.

Principle 5: Ensuring clarity in the institutional set-up and inter-institutional coordination

Another general principle for good legal drafting, which is also applicable to wildlife management laws, is
that the law should clarify the mandate and functions of all public authorities related to wildlife management.
“Legal mandates” refer to legal provisions requiring or allowing government agencies or persons to engage
in activities affecting the resource or its components. This is a deliberately broad concept that encompasses
all possible actions, activities, permissions, or even prohibitions. Usually, legal mandates are framed in
general terms, thus resulting of difficult practical application, with no guidance as to the exercise of powers,
limits to discretion or procedures for decision-making. Possibly, the law should provide some guidance to
the exercise of public discretion, in order to increase the legitimacy and accountability of public authorities.?

28 This is also encouraged from an ecosystem approach perspective: see Convention on Biological Diversity Conference of the
Parties Decision VII/11 on the ecosystem approach (CBD Decision VII/11 on the Ecosystem approach), Principle 1.6.
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Furthermore, with a view to enhancing the accountability of wildlife authorities and avoiding conflict of
interests, the law should avoid the possibility of mixing management/commercial activities and control
functions in the same (public or private) body.

Legal options:

* In order to facilitate and legitimize the work of wildlife authorities, the law should define at a minimum
the powers and responsibilities of each level of authority, in order to clarify their respective mandates;.

* the law should specify the criteria according to which powers should be exercised (for example, by
requiring that they are compatible with wildlife management plans, or with overall objectives for a
particular type of wildlife);

* the law should ensure that the actions of public authorities are open to public scrutiny and that their
decisions can be judged against measurable criteria to avoid any abuse of authority;

* the law should allocate management/commercial activities and control functions to different public bodies
or other entities.

In addition, as wildlife legislation does not exist in a vacuum but must be coordinated with legislation in other
relevant areas, so wildlife authorities need to coordinate their activities with other government agencies in
related areas of work. Laws sometimes limit themselves to short or scant provisions on coordination, without
prescribing coordinated planning or joint-decision making. There is therefore a need to institutionalize
coordination with other public bodies, and clarify how and when inter-institutional coordination should be
sought. This is particularly important when it is not possible, for political or other reasons, to have one main
body responsible for wildlife management, so that relevant legal mandates are and will likely remain
scattered among different institutions.

Legal options:

* the law should spell out in detail in which cases or on which matters institutional coordination should be
sought;

» the law should also define the procedures or mechanism through which coordination can be achieved, for
instance by:
- creating a duty to exchange information on matters of common concern, and/or request the prior consent

or advice of interested government bodies;

- setting up joint decision-making procedures; and
- creating a coordination body composed of government and possibly non-governmental representatives.

Principle 6: Involving local communities and the private sector in wildlife management

History has demonstrated that focusing exclusively on the control functions of government authorities related
to natural resources law has a limited impact on social behaviour. The extent to which the law encourages
positive behaviour by providing incentives may be more effective in ensuring sustainable wildlife
management than penalty provisions. Without the involvement of local people and the creation of a
significant stake in the management of wildlife resources for them, the efforts of officials to protect and
ensure the sustainable use of wildlife will often be futile. The absence of a personal stake can reduce the
incentive for local people to comply with the law and may prevent them from insisting on the compliance
of others, including government officials themselves. This is reflected in the Addis Ababa Guidelines, which
call for “recognizing the need for a governing framework, consistent with international laws, in which local
users of biodiversity should be sufficiently empowered and supported by rights to be responsible and
accountable for the use of the resource concerned.””

Legal options include:
* adopting measures that aim toward delegating rights, responsibilities, and accountability of those who use
and manage resources, taking into account local custom, traditions and customary laws;*

2 Addis Ababa Principles and Guidelines, practical principle 2.
30 Tbid, first and second operational guideline
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« providing for the equitable distribution of benefits deriving from the use of wildlife resources among local
communities who live or are affected by such use or wildlife conservation, in light of their needs and
contributions to wildlife conservation and sustainable use.’! To this end, the law could:

- promote economic incentives (job opportunities, equal distribution of returns among local and outside
investors/co-management);*

- promote alternative non-consumptive uses of wildlife,>® or provide assistance to have access to
alternatives;**

- involve local stakeholders in the management of wildlife and provide with equitable compensation for
their efforts;>

- ensure that an equitable share of benefits remain with local people when foreign investment is
concerned.*

Principle 7: Guaranteeing public participation in decision-making

International standards on sustainable development and environmental protection emphasize the need for
public participation. The assumption is that greater public participation can improve the quality of decisions,
improve the public’s respect for those decisions and improve public perception of government. In this regard,
it should be noted that public perceptions may vary among different non-governmental stakeholders,
depending on the level of consultations. Thus, public participation should be ensured both at the central and
at the local level, particularly involving rural communities.

Provisions on public participation are initially considered burdensome by government officials who are
worried that the process of plan adoption or regulatory reform will be slowed by an avalanche of comments.
Such fears, however, are usually exaggerated and the process can serve pragmatic purposes, such as greater
public ownership, increasing acceptance and higher level of compliance. Another reason for governments’
scepticism regarding participatory approaches is the fear of losing power, although a participatory process
does not undermine the government’s role in balancing (and prioritising) competing interests. It rather calls
for transparency in such process, and for the need to justify decisions in light of the public concerns
represented in the consutlative process. Participation thus brings more legitimacy to the decision-making
process, and may lead to a better public image of decision-makers.

Wildlife legislation, as all resource allocation laws, can and should contribute to the creation of such
transparent decision-making. The appropriate means of achieving this transparency will certainly vary
depending on the resource, the managing authority, and local traditions. Even when public participation
provisions exist in the law, these may be very difficult to apply in practice as they are often framed in very
general terms, without clarity of process and outcome. However, there are a number of sub-principles within
this subject that have been accepted internationally in the context of the Aarhus Convention and that can
effectively inspire national legislators. The following options will indicate how wildlife legislation can
support public participation and be framed in such a way as to ensure its immediate application, even if
there are delays in enacting implementing regulations.

Legal options: First of all, the law could identify the subject areas where transparency is considered critical.

These could include:

* management planning exercises directly affecting wildlife (i.e., plans for specific species) or related to
wildlife habitat conservation (i.e., forestry, national parks, wetlands, etc.);

» listing and delisting of species under national endangered species legislation and under hunting laws;

* development and amendment of hunting regulations;

* opening and closing of hunting areas;

31 Ibid, practical principle 12.

32 Ibid, practical principle 12 first operational guideline
3 Ibid, fourth operational guideline

3 Ibid, seventh operational guideline

35 Ibid, fourth operational guideline

3 Ibid, fifth operational guideline
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» allocation of hunting concessions (regardless of whether these are government or private concessions);

* creation and renewal of community-based hunting agreements (these may concern individual members of
communities, househoulds, the community as a whole);

» all scientific data related to wildlife, including population studies, study methods, results from hunter return
forms, numbers of and types of permits issued, estimated harvest levels for specific areas, etc);

» annual setting of hunting quotas (with the requirement that the scientific authority use the best available
scientific information);

* accounting of all hunting revenues; and

* legal proceedings related to any of the forgoing or any violation of hunting and wildlife management
legislation.

To ensure that these areas have been adequately addressed, it may be sufficient to reference Aarhus-compliant
legislation and to identify the additional requirements and procedures applicable to the subjects listed above.
If Aarhus-compliant legislation is not available, sustainable wildlife laws should spell out modalities to
facilitate public access to information specifically related to wildlife.

Legal options:

* Establishing a public right to access wildlife-related information: this requires a mechanism by which
concerned citizens can obtain upon request information in an easy, adequate and timely fashion. The law,
therefore, needs to go beyond the “right to seek and receive information” formulation, and rather (as
suggested, for example, by the Aarhus Convention, Article 4):

- spell out how the information should be requested (from which public authority information can be
obtained or where the information is deposited);

- provide for minimal fees or exemptions to fees to obtain the information:

- specify the grounds for refusing information and maximum timelines for providing the information
requested:

- set penalties for improperly withholding information, and/or

- create judicial mechanisms for challenging denial of requests.

* Creating a duty to inform the public: alternatively or in addition to the right to access information, the law
can impose a duty to inform the public upon wildlife authorities. Thus, the law can require as a matter of
routine the publication of certain types of information whether or not requested by the public. In this case,
the law needs to specify:

- what kind of information should be made public:
- in what form and in what timeframe the information should be made public, and
- which public authority is responsible for informing the public.

Similarly, wildlife laws should provide the minimum requirements for public participation in wildlife-related
decision making, both at the central and local levels.

Legal options: Several options can be taken into account in this regard:

* regular admittance to government meetings: the law may simply allow the public, or relevant stakeholders,
to participate in government meetings called for wildlife-related decision-making;

* legally mandated consultations: with a more proactive approach, the law may establish a duty for public
authorities to use a public notice and comment period prior to the adoption of a wildlife-related decision.
These consultations may be convened at the central and/or local level, depending on the foreseen effects
of the decision to be made. This should entail:

- the publication of proposed rules or decisions;

- the sharing of information on the process for receiving and reviewing comments at a reasonably early
time;

- the obligation for public authorities to take into account the comments received; and

- the obligation for public authorities to provide reasons in writing about the decision made, and to allow
for public scrutiny over how comments have been taken into account.
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» establishment of a public oversight body: the law may create an ad hoc body to allow ongoing public
participation in wildlife decision-making as well as monitoring decisions implementation. One such body
could be a “forum” with permanent legal status or central and regional “advisory committees.” In either
case, the law should provide guidance as to their composition, powers, placement in the government
structure. More importantly, the law should establish the obligation for the authority to consider and respond
to the advice of this oversight body. It should be noted that the same body could also facilitate institutional
cooperation through a mixed composition of government and non-governmental stakeholders.

In accordance with Article 9 of the Aarhus Convention, members of the public should have access to
administrative and/or judicial procedures to challenge acts and omissions by private persons and public
authorities which contravene provisions of national law relating to the environment, as well as in the specific
case in which their rights to access environmental information were ignored, wrongfully refused, or
inadequately answered. Along the same lines, in the specific framework of wildlife legislation, the public
should be given the possibility to access justice both against private persons and public authorities. Usually,
laws simply refer to the possibility to recur to the general means for dispute resolution, but there may be a
need for more detailed provisions to ensure a fair and efficient process for resolving disputes not only
between users, but also between users and government entities. The latter would function as a public
monitoring mechanism over the wildlife regulatory system, including a right to challenge government
decisions at administrative and judicial levels.

Legal options:

* administrative appeals: a mechanism for the review of conduct of government officials at a higher level of
the same government authority that allocated or denied certain rights. It will be necessary for the law to
indicate the responsible authority and provide some minimum principles;

* recourse to independent administrative courts: this should be considered an additional avenue for the
resolution of conflicts of interest between forest users and the authority that allocated or denied such use
rights;

» means for resolving disputes between wildlife users: besides recourse to the general court system, users
could benefit from alternative dispute settlement mechanisms (out of the court system). For example, users
groups could create an internal dispute resolution system. In this case, the law should detail requirement
to form a dispute resolution body, and provide for a right to appeal such decisions to a court of first instance.

Management planning

The essential condition for sustainable wildlife management is planning: the process whereby information
on the status of wildlife resources, their habitats, their interactions and their economic, social and
environmental values is gathered, regularly updated (through a wildlife inventory, assessment, survey, or
register/cadastre) and used for planning in time and space the objectives and actions of both wildlife
protection and sustainable use (through management plans). This fundamental approach is considered a
cornerstone for the sustainable management of natural resources, and should be reflected in wildlife laws.
Indeed, the wildlife legal framework should spell out the basic dynamics of the process:

* its objectives and components;

» the logical sequences of steps in the process;

» the need for regular updating; and

« its legal consequences (for example, limits to quantity and to time/place for hunting).

In accordance with global trends and international standards, management planning should be based on the
most reliable scientific information and on a precautionary approach. It should be fair and transparent and
should take into account social, cultural, religious, economic and ecological considerations affecting wildlife
management. Traditional knowledge and practices, should also be taken into account at the planning stage.
All this is expected to promote rational and transparent decisions with regards to the protection and
sustainable use of wildlife: the law is a fundamental tool to ensure that this process reaches its objectives.
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Sustainable management planning should be distinguished from central planning systems adopted in Soviet
times, i.e. a process undertaken by economists and focused on determination of demand and concomitant
development of production quotas and financial inputs needed to achieve certain production goals. Rather,
sustainable management planning is a process that focuses not only on technical and scientific issues, but
equally on the diverse needs of sustainable development (not only economic, but also social and
environmental aspects), allowing for flexibility and local decision-making. It is important to underline here
that management planning should not be over-regulated, but rather reflect a practical approach that responds
to the capacity and resources of a country’s authorities. Different/simplified planning could be envisaged in
case of community-based management.

Wildlife management planning is an instrument for the operationalization of the concept of adaptive
management advocated by the Addis Ababa Principles’” and the ecosystem approach. Natural resources,
especially wildlife, are dynamic. In other words, wildlife population levels are rarely the same from year to
year, and can be affected by any number of natural and human-caused events — drought, heavy snow, disease,
habitat destruction from human development, over-hunting, etc. Legal structures for decision making need
to allow for decisions and changes to be made that will reflect the needs of the resource. Because of the
complexity of the systems being managed, in this instance wildlife, and the number of users or activities
having some impact on the resource, it simply is not possible to know everything in advance. The
management solution relies on monitoring, analysis, and adaptation to make the adjustments as necessary.
For example, hunting seasons can be shortened, extended, or even cancelled based on new information on
the status of the target population. The same is true for a number of other wildlife-related decisions including
— but not limited to — listing and delisting of endangered species, hunting quotas, open and close areas, etc.
The overarching lesson within this principle is that while legislation can provide guidance (standards) for
decisions, it cannot and should not try to make these decisions itself.

Legal options: Generally speaking, embedding flexibility in a legal framework will require the use of

provisions that:

» first, specifically identify those decisions requiring flexibility (i.e., seasons, hunting quotas for specific
species and populations, etc.);

* second, establish the framework and basis for the decision (i.e., who will make the decisions, when, using
what information, and who will be allowed to participate); and

* finally, provide for the expedient resolution of disputes that may arise, including both administrative and
judicial venues where appropriate.

These decisions will need to be tied to monitoring efforts that will supply the data necessary for the basis of

the decision. In this vein, traditional and local knowledge should not be forgotten or ignored. Indeed, in

many societies, it is this knowledge that has allowed for the sustainable use of resources over long periods

of time.

Principle 8: Establishing a system for information-gathering and monitoring

As highlighted above, the basis for effective wildlife management planning based on an ecosystem
approach?®® is accurate and updated information on wildlife resources, their status and their use, environmental
and socio-economic impacts, and their interactions with their habitats and with local communities. All
sources of information are relevant in decision-making for resource management. Science-based information
should be privileged, while at the same time allowing for consideration of traditional and local knowledge.*
Information should be constantly or at least regularly updated: iterative, timely and transparent feedback from
monitoring should be ensured.

The importance of information gathering and monitoring has been highlighted by the CBD in the context
of the ecosystem approach: reporting performance and results of a certain management approach is

37 Addis Ababa Principles supra note 24, practical principle 4.
38 CBD Decision VII/11 on the ecosystem approach Annex, para. 16.
39 1bid, principle 11; Addis Ababa Principles and Guidelines, practical principle 4.
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considered indispensable for adapting management decisions and developing responsive management
capacity.*® Adaptive management, therefore, is based on active learning derived from monitoring the
outcomes of planned interventions and on that basis formulate appropriate responses to disturbances.*!

Wildlife laws, therefore, need to assign relevant responsibilities and establish the basic elements of the
information system feeding into wildlife management planning.

Legal options: Wildlife laws should at a minimum provide the basics for a system of continuous information-

gathering and monitoring. Legal options include:

» clarifying how the information will be collected and records kept, and setting the criteria to be taken into
account in the development of such records (so as to covering social, economic and environmental functions
of wildlife, including impact on local populations);

* specifying who at the government level is responsible for information gathering: which government entity
should ensure the collection and analysis of information, the frequency and breadth of such collection and
its analysis, and forms of inter-institutional cooperation as appropriate. This could entail assigning the
responsibility for preparing periodic wildlife inventories or assessments covering the whole of the country’s
territory to a certain central government agency, and specifying how local government agencies can
contribute with information gathered at the local level;

* creating specific obligations to provide information to the government authority for individuals that engage
in wildlife conservation and/or sustainable use (as a general obligation, as a condition of licences and
concessions, etc.);

* specifing how traditional knowledge can be integrated in the information gathering and analysis process,
by facilitating the participation of local communities. In this respect, in accordance with the Addis Ababa
Principles, the law should also ensure that the approval of the holder of traditional knowledge is sought
before including such knowledge in wildlife assessments and inventories; and

* specifing how the larger public can access information on wildlife and contribute with additional
information on a voluntary basis.*?

The ultimate goal of managing wildlife, as with any natural resource, is to maintain the resource so that it
provides a benefit to present and future generations. To achieve this goal, managers need the best available
scientific information available. What types of studies will be required and when will depend on several
factors including for example the species involved, distribution of the species in country and in the region,
types of use, international standards, etc. It is therefore not advisable to attempt to dictate in the law exactly
what science will be used. However, the law can serve an important role in strengthening the use and
availability of scientific information for decision makers.

Legal options: The law can do an effective job of strengthening the use of science in wildlife management

by:

* requiring the use of standardized information sources. The type of information and sources required for
quota setting should be standardized to the extent possible to allow for the comparison of data across areas
and years;

* providing for the timely and thorough analysis of collected data (i.e. sufficiently in advance of seasons of
use, to allow for review and distribution of licenses and permits);

» using multiple sources of information and data, including indices such as population size, status and trends,
sex ratios, frequency of sightings, catch effort and trophy quality (i.e. size);

* where available or necessary, using information and data relevant to a specified hunting block or concession
to ensure that science is scaled to the ecology and use;

4 CBD Decision VII/11 on the ecosystem approach, Annex, para. 17.
4l Tbid, Principle 6.
42 CBD Decision VII/11 on the ecosystem approach, Principle 11.1.
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* using hunt return forms that provide data on a range of important issues, such as effort vs. success rates,
the quality of trophies and off-take rates;** and

* requiring the use of simple data reporting formats, streamlined to facilitate the collection of data from all
stakeholders and avoid legislative overreach,

The interdisciplinary nature of scientific inquiry must be stressed.* Wildlife is part of a complex natural
system that cannot be understood if questions and concerns are looked at in isolation. In other words, if
managers want to understand why a given population of wildlife is decreasing, then just counting the animals
will not be enough. Depending on the species, area, local and possibly even international uses and events,
any number of factors will need to be studied — many of which may not be within the expertise of wildlife
biologists. To draw one example, decreasing populations of wild sheep may be a function of hunting pressure
(for which local knowledge may help), disease (requiring the assistance of wildlife veterinarians), or grazing
pressure and competition for forage between domestic stock and wildlife (a study that can and should be
aided by the expertise of rangeland specialists) — or any number of other issues and/or combinations of them.

Legal options: intedisciplinary approaches to scientific inquiries can be supported by:

* requiring and encouraging active collaboration between scientific researchers and people with local and
traditional knowledge;*

* requiring that population studies be designed not only to look at the current status of species in question,
but also undertake studies designed to understand reasons behind observed trends;

« if possible, including provisions that require investment in related research and studies that will promote
both consumptive and non-consumptive uses (wildlife viewing in national parks, wildlife reserves);

* developing cooperation between researchers and biodiversity users (private or local communities), in
particular, involving indigenous and local communities as research partners and using their expertise to
assess management methods and technologies;*

* making research results available in a form which decision makers, users, and other stakeholders can apply;*’ and

* promoting exchange programs in scientific and technical areas.*

Principle 9: Requiring management planning as a prerequisite to formal management

As for all natural resources, the management plan is the instrument in which all the ingredients for active
management are described — which organizations will undertake what responsibilities and what actions to
achieve what ends. However, despite being a primary tool, management plans often go unused. While there
are many reasons for this, in the legal world this lack of use can most likely be blamed on two problems —
1) legislative overreach and 2) a failure to tie the creation and adequacy of the plan to a specific consequence
— in other words, the law may requires it, but it may fail to produce results or meet some minimum standard
of adequacy, and therefore has no effect. Another important aspect is for the wildlife management plan not
to be developed in isolation, but rather in a way (participatory and inter-disciplinary) that ensures its
consistency with other natural resources plans, such as forest and wetlands management plans.

Legal options: Beyond simply requiring the development of management planning (where possible, on a

species-by-species basis, with separate sections on identifiable populations), some practical legal tools include:

» tailoring the level of planning to the capacities of the agencies and communities involved. Management
planning should be a practical tool — one that can be created in simple form and built upon over time.
Appropriately designed legislation can assist in establishing an achievable requirement;

# On a related note, an effective means to ensure that hunt return information is regularly submitted is to require proof of submis-
sion as the basis for applications for trophy export permits. Similarly, compliance with hunt return regulations should form part
of the requirement for renewing hunting permits and licenses.

# Addis Ababa Principles and Guidelines, practical principle 6.

4 Ibid., third operational guideline.

4 Ibid, fifth operational guideline.

47 Tbid, eighth operational guideline.

8 Ibid, ninth operational guideline.
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* stating specifically what information must be included for the plan to be adequate. This may include at a
minimum:

- a legal description of the area covered (whether national, provincial, local, or some other designation).
This may include or officially recognize customary land boundaries and/or natural boundaries (e.g.,
rivers, river basins, mountain ranges, etc.);

- the species covered by the plan;

- the time period for which the plan is valid;

- a brief statement of the wildlife management goals and objectives;

- a description of habitat types, amounts, and plant composition (where possible);

- a description of history of land use, habitat manipulation and wildlife management;

- data on historical wildlife harvests where such information is available;

- approved survey methods to be used for determining population density. Indicate date when current
year’s survey data will be submitted;

- an approved method for determining harvest levels; and

- recommendations for habitat conservation for the species;

* requiring updates of the plan for local hunting management planning and activities;

* clarifying the legal implications of management plans: who should comply with them and which legal
tools should be in line with management plans (such as allocation of quotas and conditions for permits and
concessions);

» restricting the establishment of quotas for any area or species where there is no management plan in place;

* specifically granting the court or other authority the power to stay any agency action for a giv